Iu the Untied States 
Girrutt Court of Appeals 


Hor the Ninth Cirruit. 
/ 4/ 


y 


| In the Matter of 
RIO 8 IEEE 
a Debtor. 


Pee NCE OCHS, GUY A. KELLEY and P. L: 
NEWCOMB, 


Appellants, 
VS. 


oa “GILBANK and HUGO Or ROMBERG, as Coin- 
mitteemen of the Estate of Fred E. Keeler, a Debtor, 


Appellees. 


Gransrript of Record 


Upon Appeal from the District Court of the United States for the 
Southern District of California, Central Division. 


5 ~~ f 


SEP 15 4937 


PAUL P. O'BRIEN, 


Parker & Baird Company, Law Printers, Los Angeles. “ : 


-T- 


ea 


In the United States 
Girrutt Court of Appeals 


Hor the Ninth Cirruit. 


In the Matter of 
FRED E. KEELER, 
a Debtor. 


@PARENGE OCHS, GUY Ay KEELEY Vandana 
NEWCOMB, 


Appellants, 
Vs. 


O. T. GILBANK and HUGO O. ROMBERG, as Com- 
mitteemen of the Estate of Fred E. Keeler, a Debtor, 


Appellees. 


Granarript of Keroro 


Upon Appeal from the District Court of the United States for the 
Southern District of California, Central Division. 


Parker & Baird Company, Law Printers, Los Angeles. 


INDEX. 


{Clerk’s Note: When deemed likely to be of an important nature, errors 
or doubtful matters appearing in the original record are printed literally in 
italics; and, likewise, cancelled matter appearing in the original record is 
printed and cancelled herein accordingly. When possible, an omission from 
the text is indicated by printing in italics the two words between which the 
omission seems to occur. ] 


PAGE 

meppeal, Petiti@me fOr... eee. er 39 
ReeSTOUMTMett (Ol SVT OVS. ..10..-0- eee on... 61 

Order in re Petition for Review Filed by Clarence 

Ochs, Guy A, Kelley and 2. 1. Newecnbh. se 6l 

ill Of MEPXCEDTIONS....05... ee +4 
PRVOVIAG, .cosei chee ac02seadeceotsedeceusteepesesWseezass ee 67 
mevtincate of Clerk... 2 71 
WenidhcatewolReview........... eee... a. 6 


Exhibit A—Petition for Order to Show Cause in re 
Huntington Beach Well Directed to Clarence 
Ochs, Guy Av Kelley and 2 Ie Newcombe 10 

Bxchiibit,- A —— A Gelecinc iit... ne 12 

Exhibit B—Order to Show Cause Directed to Clar- 


ence Ochs, Guy A. Kelley and P. L. Newcomb 
re llntieotOneaeach = VV ell: ee. ee: aaeeeee ere 18 


Exhibit C—Order Directing Clarence Ochs, Guy A. 
Kelley and P. L. Newcomb to Account re Hunt- 


ineten Beach W elite... eee ee 20 
Peo ocean ee. ae Z 
Peres CC PrN eatereec..... Giese es... eee 71 
_ CIE RED 01 (ee eee el ee 4 


Enorossed, SiO! Pxceniigns 222 eae 4 
Owes Ani ae 57 
Petitioners’ Exhibit No. 1—Letter dated March 1, 

1935 occ eee. es 48 
Petitioners’ Exhibit No. 2—Letter dated March 4, 

MOSS. c..iih iSite ee ee ee 48 
Respondents’ Exhibit A—Copy of Contract.............. 49 
Stipulation Extending Time to File Bill of Excep- 

tiOHS .2uendee ee ae ee Sy) 


Testimony on Behalf of Petitioners: 
Gage, Arthur— 


Direct exainiiiapien ....—e ee 45, 48 
Cross-eXaimimation, 2.006 eee 47 
Holoday, Mr.— 
Direct e€xamination:2..4.. 50 
Newcomb, P. L.— 
Direct exaninvation......:.20:.. See ee a4 
C TOSS CX@eMOMIA TION: cececcns2 cave ee 56 
Nameswand “Atddresseswot Solicitorsis:...... Sere 1 
Order Aitowine \ppedl..2:s.......9me se. 65 
Order Hixing Amount Cost Sand. =e 65 
Order in re Petition for Review Filed by Clarence 
Ochs, Guy A. ielley andes Nien) coins 41 
Order of July 19, 1937, Denying Petition for Review 40 
Petitigimeton <aippedl. eee... eee 59 
Petition to Review Reteseess Order... 222. ee. 2S 
IEACCIPE  ..iccssceesceeuieaeeey eee, arc ee 69 
Referee’s Order, Petition to Review..........0.0..00..0 0. eeeeeeee 23 
Referee’s Supplemental Certificate on Review................ 39 
Stipulation to Settle and Allow Bill of Exceptions........ 43 


Supplendental Gettificdie caliteuicwe. ee 39 


Names and Addresses of Solicitors. 


For Appellants: 
JOHN W. CARRIGAN, Esq,, 


510 West Sixth Street, 


Los Angeles, California. 


For Appellees: 
BEN S. HUNTER, Esq,., 


458 South Spring Street, 


Los Angeles, California. 


Z 


IN THE DISTRICT COURT OF THE UNigue 
STATES ING N De BOs iss Olena hing 
DISPRIGIS OF SC MEO RIN Is 
CIENT AE, DUNES WOON, 


In the Matter of ) 
( In Bankruptcy— 
PRED PE REELER. } No. 23,666-C 
( CITATION 
a Debtor. ) 


To O. T. GILBANK and Hugo W. ROMBERG, as 
Committeemen of the Estate of FRED E. KEELER, 
a Debtor, respondents, and to BEN S. HUNTER, 
Iis@., their attemie,, GREE TING: 


You are hereby cited and admonished to be and appear 
at a United States Circuit Court of Appeals for the Ninth 
Circuit, to be held at the City of San Francisco, in the 
State of California, on the 15th day of September, A. D. 
1937, pursuant to Order Allowing Appeal filed August 
17th 1937 in the Clerk’s Office of the District Court of 
the United States, in and for the Southern District of 
California, in that certain case entitled IN THE 
MATTER OF FRED E. KEELER, a DEBTOR, involv- 
ing a controversy regarding the interpretation of a con- 
tract, and the Order on the Petition for Review duly made 
and entered in this case in Bankruptcy Docket No. 
23,666-C, wherein Clarence Ochs, Guy A. Kelley and 
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P. L. Newcomb are petitioners and appellants, and O. T. 
Gilbank and Hugo O. Romberg, as Committeemen of the 
Estate of Fred E. Keeler, a Debtor, are respondents and 
appellees, and you are directed to show cause, if any there 
is, why the Order in so far as it 1s rendered against the 
petitioners and appellants as in the said petition for appeal 
mentioned, should not be corrected, and speedy justice 
should not be done to the parties in that behalf. 


WITNESS, the Honorable Leon R. Yankwich United 
States District Judge for the Southern District of Cali- 
fornia, this 17th day of August, 1937, and of the Inde- 
pendence of the United States, the one hundred and sixty- 
St. 


Leon R. Yankwich 


U. S. District Judge for the Southern District of 
California. 


For Judge Cosgrave who is out of the District. 


[endorsed]: Service of the above Citation, and receipt 
of a copy thereof, together with a copy of the Petition 
for Appeal, Assignment of Errors and Order Allowing 
Appeal herein is hereby admitted this 17 day of August, 
1937. Ben S. Hunter By Ben S. Hunter Jr, Attorney 
for Respondents and Appellees. Filed R. S. Zimmerman 
Clerk 37 min past 4 o’clock Aug 17 1937 P. M. by M. J. 
Sommer Deputy Clerk. 
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Title of Case 
CAUSE NOY 2Z3666-C6 


In the matter of 


Fred E. Keeler 


Sec. 74 Bkcy. 

Referee and Trustee Attorneys 
Referee: H. L. Dickson Ben S. Hunter 
Ineicwee: H. W. Romberg 
iNecr. ; O. T. Gilbank 
Committeeman: 

Date 
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June 10 Fld. Refs. cert. on review. 
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15 Fld. Refs. suppl. cert. on review. 
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Fld. not. of hrg. mot. of Clarence Ochs et al to 
rev. ret. 6/28/27. 


Ent. proc. on & ord. submitting petn. of Ochs, 
et al to review previous findings & ord. on 
briefs to be fld. this date & 5 x 5 thereafter. 
Fld. pts. & auths. in supp. petn. for review. 


*K + *K *K *K *K > *K 


Ent. ord. denying petn. for rev. of Ochs et al & 


confirm. decision of Ref. Excepts. to petnrs. 


Fld. ord. denying petn. for rev. & confirm. 


decision of Ref. with costs against petnrs. 


Fld. stip. & ord. extend. to 8/20/37 time to 
serve & file prop. B/E/. 


* ak > ok *K ok * *K 


Fld. petn. of Clarence Ochs, Guy A. Kelley & 
P. L. Newcomb on appeal. Filed citation on 
appeal sgd. by Judge Yankwich, ret. 9/15/37. 
Fld. assign. of error. Fld. prae. Fld. ord. allow. 
appeal & fxg. cost bond $250. Fld. stip. re fig. 
B/E. Fld. propos. B/E. Fld. stip. for costs 
on appeal. 
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[TiTLE oF CouRT AND CAUSE. ] 


CER DIEING aie (OR st aay) 


This is the Referee’s certificate on petition for review 
made by Clarence Ochs, Guy A. Kelley and P. L. New- 
comb. This certificate is made by Hugh L. Dickson, the 
Referee in Bankruptcy before whom this matter was and 
is pending. 

Said Referee hereby certifies that in the course of pro- 
ceedings, this being a proceeding under Section 74 of the 
Bankruptcy Act, O..T. Gilbank and Hugo W. Romberg, 
the trustees of said estate, who are designated as the 
Committeemen in the Extension Proposal, as such Com- 
mitteemen filed a petition for an order to show cause 
directed to Clarence Ochs, Guy A. Kelley and P. L. New- 
comb, upon which an order to show cause was issued by 
the undersigned Referee in Bankruptcy, commanding the 
said Clarence Ochs, Guy A. Kelley and P. L. Newcomb 
to appear and show cause why they should not be required 
to account to O. T. Gilbank and Hugo W. Romberg, 
as Committeemen of the Estate of Fred E. Keeler, a 
debtor, for the proceeds of 15% of the oil or gas produced 
and sold by them from a well upon certain lands belonging 
to the estate and hereinafter more particularly described 
in the agreement which is the subject matter of this 
controversy. 


That the hearing on said order to show cause came on 
duly and regularly to be heard upon the 30th day of 
March, 1937. That the Committeemen were present in 
person and were represented by their counsel, Ben S. 
Hunter; the debtor was represented by his counsel, Guy 
Richards Crump, and Clarence Ochs, Guy A. Kelley and 
P. L. Newcomb were present in person and were repre- 
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sented by their counsel, John W. Carrigan. The order 
was heard upon oral and documentary evidence and after 
arguments by counsel submitted to the undersigned Referee 
for his decision, whereupon the said Referee made the 
order to account, which is the order herein complained of. 


The controversy arised out of the following facts: 


Clarence Ochs, Guy A. Kelley and P. L. Newcomb 
are the successors in interest of Arthur G. Gage, O. T. 
Gilbank and Hugo W. Romberg, as the Committeemen 
of the Estate of Fred E. Keeler, on or about the 6th day 
of November, 1935, entered into an agreement with 
Arthur G. Gage, a copy of said agreement being attached 
to the order to show cause which is Exhibit “A” of this 
Ger mineare. 


Thereafter Arthur G. Gage and then his successors 
in interest, the petitioners herein, went upon said premises 
and placed the well described in the foregoing agreement 
upon production and have been accounting to the Com- 
mitteemen for 40% of the total production and have re- 
tained for their own use and benefit 60% of the total 
production. By reason thereof and in order to prevent 
a forfeiture of the property the Committeemen have been 
obliged to account to the Pacific Electric and the Asso- 
ciated Oil Company for the 25% of the production which 
belongs to them, which leaves for the estate 15% of the 
production. 


It was the contention of the Committee that the con- 
tract covered only the interest of the estate in the property 
and that therefore the petitioners were only entitled to 
retain 60% of 75% of the total production of oil and 
gas. There was some evidence introduced on behalf of 
the petitioners which tended to show that in the prelimin- 
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ary negotiations a different construction had been given 
the agreement than the one now contended for by the 
Committeemen. Evidence was also introduced on behalf 
of the petitioners which showed that the Committeemen 
had accepted as royalty a lesser sum than the amount 
which they now contend was due them. Your referee 
decided that the contract was clear and unambiguous and 
could not be altered by oral testimony. 


The findings of the referee were and are that Clarence 
Ochs, Guy A. Kelley and P. L. Newcomb are the suc- 
cessors in interest of Arthur G. Gage, who upon the 6th 
day of November, 1935, entered into a contract with O. 
T. Gilbank and Hugo W. Romberg, as Committeemen of 
the Estate of Fred E. Keeler, for the operation and 
maintenance of the oil and gas well hereinbefore de- 
scribed, and as such successors in interest of said Arthur 
G. Gage are in actual possession of said land and premises 
and are receiving and have received the total proceeds of 
the oil and gas produced, saved and sold therefrom; that 
by the terms of said contract the said Clarence Ochs, Guy 
A. Kelley and P. L. Newcomb are entitled to retain and 
receive as compensation for the things to be done by them 
under said contract 60% of 75% of the total net proceeds, 
namely, 45% of the total net proceeds of said oil and 
gas, and are obliged to account for the balance of such 
net proceeds; and that the said Clarence Ochs, Guy A. 
Kelley and P. L. Newcomb have accounted to O. T. Gil- 
bank and Hugo W. Romberg, as such Committeemen, 
the petitioners herein, for only 45% of said proceeds and 
have retained and kept the balance of the proceeds for 
their own use and benefit. The referee then made the 
order complained of and so required Clarence Ochs, Guy 
A. Kelley and P. L. Newcomb to account for and pay 
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over to O. T. Gilbank and Hugo W. Romberg, as Com- 
mitteemen of the Estate of Fred E. Keeler, a debtor, the 
15% of the proceeds derived from the sale of oil and 
gas produced by said well and not heretofore accounted 


for by them. 


Attached hereto and made a part hereof are the follow- 
ing exhibits: 

(a) The petition for the order to show cause herein- 
before mentioned and which has attached to it as an 
exhibit the contract which is the subject matter of this 
review, Exhibit “A”; 

(b) A copy of the order to show cause issued by your 
referee upon the filing of said petition, Exhibit “B”’; 

(c) The order complained of, to-wit: the order re- 
quiring Clarence Ochs, Guy A. Kelley and P. L. New- 


comb to account to the Committeemen of the Estate of 
Fred E. Keeler, Exhibit “‘C”; 


Within the time allowed by law Clarence Ochs, Guy A. 
Kelley and P. L. Newcomb, filed their petition for review, 
the original of which 1s attached hereto and transmitted 


herewith. 
Dated this 9th day of June, 1937. 


Hugh L. Dickson 


Referee in Bankruptcy. 
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DES iirc 


IN PHE DISTRICT COURT OF THE UNITE 
STATES*SOUTHERN Diet iC Or Cel 
FORN@A GENTRAL DIVISTON: 


In the Matter of ) 
) 
HRED EH SEER, ) No. 23666-C 
) 
A Debtor. ) 


PETITION FOR ORDER TO SHOW CAUSE TN ia 
HUNTINGTON BEACH WELL DIREC) Dineiwe 
CLARBNCE OCHS, GUY A. KELLEY Aan 
Pak. NEW CORB. 


TO THE HONORABLE HUGH LL Di€Kkse 
REBE REE NSB Kine 


Come now O. T. Gilbank and Hugo W. Romberg, and 
respectfully show: 


1 

That they are now, and at all times hereinafter men- 
tioned were, the regularly appointed, elected, duly qualified 
and acting Committee of the Estate of Fred E. Keeler, 
a Debtor, appointed and elected pursuant to the terms 
of an Extension Proposal accepted and approved under 
the provisions of Section 74 of Chapter 8 of the Bank- 
ruptcy Act of the United States of America. 


Be 
That on or about the 6th day of November, 1935, your 
petitioners herein entered into a certain agreement with 
Arthur G. Gage, a full, true and correct copy of said 
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agreement being hereunto annexed, marked Exhibit “A” 
and hereby made a portion of this petition. 
NRE 

That your petitioners are informed and believe and 
upon such information and belief allege the fact to be 
that said agreement and all rights accruing thereunder 
have been assigned and transferred by said Arthur G. 
Gage to Clarence Ochs, Guy A. Kelley and P. L. New- 
comb, who are now the owners and holders thereof. 


Re 

That the Estate of Fred E. Keeler, a Debtor, and your 
petitioners, as the Committeemen thereof, have never at 
any time owned more than a 75% interest in the oil and 
gas produced from the well now located upon the premises 
described in said contract; that in making and entering 
into said contract your petitioners did not believe they 
were contracting, nor did their intend to contract, with 
reference to any oil or gas produced from said well other 
than that owned by said estate. 


Ne 

That Clarence Ochs, Guy A. Kelley and P. L. New- 
comb claim by virtue of said contract (Exhibit ‘“A” 
hereof) that they are entitled to 60% of all oil and/or 
gas produced from said well instead of and in lieu of 
60% of 75% of such oil and/or gas, and have retained 
60% of the total proceeds of the oil and gas derived from 
said well, which has necessitated your petitioners’ paying 
to the Pacific Electric Land Company and Associated Oil 
Company out of the 40% paid to your petitioners the 
moneys due said companies; that said Clarence Ochs, 
Guy A. Kelley and P. L. Newcomb claim they have 
the right so to do by virtue of said agreement (Exhibit 
o” hereof). 


WZ 
WHEREFORE, your petitioners pray that upon the 


reading and filing of this petition an order may be made 
directed to Clarence Ochs,'Guy A. Kelley and P. L. 
Newcomb, commanding them, and each of them, to appear 
at a time and place to be named in said order, then and 
there to show cause, 1f any they have, why they should 
not be required to account to your petitioners for 15% 
of the oil and/or gas produced by them from said well, 
being the difference between 60% of the total production 
of said well and 60% of 75% of the production of said 


well. 


O. T. Gilbank 
Hugo W. Romberg 
Petitioners 
Ben S. Hunter 
Attorney for Petitioners. 
EOE BIT AY 
AGREEMENT 


THIS AGREEMENT, made and entered into at Los 
Angeles, California, upon this 6th day of November, 
1935, by and between H. W. ROMBERG and O. T. 
GILBANK, as Committeemen of the Estate of Fred E. 
Keeler, appointed pursuant to the Extension Proposal 
made, accepted and approved pursuant to Section 74 of 
the Bankruptcy Act of the United States of America, 
hereinafter referred to as First Party, and ARTHUR 
G. GAGE, hereinafter referred to as Second Party, 
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WITNESSETH :— 


WHEREAS, First Party is the owner of the following 
described real property: 


Lots One (1), Three (3), Five (5) and Seven (7), in 
Block 219 of “Huntington Beach, Seventeenth Street Sec- 
tion’, in the City of Huntington Beach, County of Orange, 
State of California, as per map thereof recorded in Book 
4, at page 10, of Miscellaneous Maps, records of said 
Orange County; 


EXCEPTING therefrom an _ undivided one-fourth 
of all minerals contained in said real _ property, 
including but not limited to oil, gas and other hydro- 
carbon substances, as reserved in the deed from Pacific 
Electric Land Company, a corporation, to Hugo W. 
Romberg and O. T. Gilbank, as Committeemen for the 
Estate of Fred E. Keeler, dated August 14, 1935, and 
filed for record August 30, 1935, in the office of the 
County Recorder of said Orange County; 
subject to: 


1. Taxes for the fiscal year 1935-1936, a lien; 


2. An oil and gas lease entered into on April 3, 1926, 
by and between Pacific Electric Land Company, a Cali- 
fornia corporation, as lessor, and E. J. Miley, as lessee, 
for a term of twenty years, beginning April 3, 1926, and 
ending April 2, 1946, upon the terms and conditions 
specified in said lease, which was recorded May 1, 1926, 
in Book 58, at page 116, of Official Records in the office 
of the County Recorder of said Orange County. 


3. Easements for pipelines, light and power lines, 
rights of ingress and egress and the right to use so much 
of the surface of said land as may be necessary for the 
purpose of entering, taking, saving, storing, removing 


14 


and transporting all minerals contained in said property; 
and conditions and covenants relating to the production 
and disposition of such minerals, all as reserved, imposed 
and made in and by the deed from Pacific Electric Land 
Company, a corporation, to Hugo W. Romberg and O. 
T. Gilbank, as Committeemen for the Estate of Fred E. 
Keeler, dated August 14, 1935, and filed for record 
August 30, 1935; and 


WHEREAS, First Party is the owner of the oil and 
gas lease hereinabove described in so far as said lease 
affects the real property hereinbefore described; and 


WHEREAS, First Party is the owner of certain ma- 
chinery and equipment located on said property, including, 
among other things, a derrick and certain casing which 
is now in the well upon said property (condition of said 
personal property and the extent thereof being known 
fou ScCOnGM Eat Ey). vand 


WHEREAS, there is now upon the land and premises 
above described an oil well, which said oil well has not 
been operated for a period of more than a year, and 
will in the opinion of the parties to this agreement require 
certain labor and expense before the same can be placed 
upon production: 


NOW, THEREFORE, in consideration of the premises, 
the parties hereto have agreed and do hereby agree as 
follows: 


1. Second Party agrees that he will immediately and 
within a period of not to exceed five (5) days from date 
hereof, enter upon the land and premises hereinabove 
described, and at his own cost and expense and in a work- 
manlike manner do all things that may be necessary in 
order to place said well upon production, furnishing there- 
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for, and at his own expense, such tools and equipment as 
may be necessary to place said well upon production and to 


operate the same. 


2. It is further agreed that upon said well being placed 
upon production, Second Party will operate the same for 
the purpose of making a test, and in a proper manner, 
for a period of thirty (30) days, during which time 
Second Party shall furnish to First Party daily run 
sheets showing the amount of oil produced and the foreign 


substances therein contained. 


3. Upon the expiration of said thirty-day period said 
Second Party shall have the right and option, upon a 
five (5) days’ notice to First Party, to either remove 
from said well and said property all tools and equipment 
placed by him thereon, or to continue to operate said 
well so long as the same shall produce oil and/or gas in 


commercial quantities. 


4. In the event said Second Party shall elect to con- 
tinue to operate said well he shall do so in a workmanlike 
manner and at his own cost and expense, but shall be 
entitled to receive and retain sixty per cent (60%) of 
the net proceeds of all oil and gas produced, saved and 
sold from said premises. 


3. It shall further be the duty of said Second Party, 
at the option of First Party, to deliver said First Party’s 
forty per cent (40%) royalty in kind (said option, how- 
ever, not to be exercised oftener than once every six 
months); or said Second Party shall sell and dispose of 
First Party’s oil and gas together with his own but in 
the name of said First party, and the moneys derived 
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from the sale of First Party’s oil and gas shall be paid 
by the purchasing company directly to said First Party. 


6. Said Second Party shall promptly pay all bills for 
‘labor and/or materials furnished on or used in connection 
with the operation of said well, and the failure so to do 
shall entitle First Party to cancel this agreement by giving 
Second Party a ten (10) days’ notice in writing of its 


election so to do. 


7. Said First Party shall have the right at all times 
to keep posted upon said premises a notice in writing 
stating that it will not be responsible for any labor or 


materials furnished to Second Party. 


8. Upon the placing of said well upon production by 
Second Party, or at any time thereatter, First Sane, 
shall have the right to sell any materials, tools or equip- 
ment owned by it and on said premises which are not 
necessary to the proper operation and maintenance of 


said well. 


9. In the event that Second Party shall not elect to 
continue to operate said well, as in Paragraph 3 hereof 
provided, but shall elect on the other hand to ‘remove 
from said well and said property all tools and equipment 
placed by him thereon, then and in that event and before 
he shall have the right to remove any of such tools and 
equipment, the Second Party shall remove from the well 
and place in the derrick upon said property all tubing 
and rods belonging to First Party and used by him, and 


he shall also repair and restore to the condition that it 
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is now in all other machinery, tools and equipment owned 


by First Party and used by Second Party. 


10. The rights and privileges herein granted by First 
Party to Second Party do not include the exclusive right 
to use the property hereinbefore described, and any por- 
tion of the same not necessary to the proper operation 
and maintenance of said oil well may be used or leased 
by said First Party the same as though this agreement 
had not been entered into; it being expressly understood 
that it is the intention of First Party, in the event they 
have an opportunity so to do, to lease said real property 
to parties other than Second Party for the purpose of 
having the same drilled for oil, but that such lease if 
made shall be restricted to the use of said property by 
said lessees in a manner that will not interfere with the 
operation and maintenance of said well by said Second 


Party. 


IN WITNESS WHEREOF, the parties hereto have 
hereunto set their hands the day and year first above 


written. 


(SIGNED) H. W. ROMBERG 
and 


O. T. GILBANK 


Committeemen of the Estate of 
Fred E. Keeler, a Debtor 


First Party 
(SIGNED) ARTHUR®'G” GAGE 
Second earth. 
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PES ia 


IN THE. DISTRICT COURT OF TEE sia 
STATES SOME RNa iis TRG 1 Oh @Aweile 
PORN TEAS CEN DRED iON: 


IN THE MATTER OF 


) 
( 
PRED 2. Mien ) No. 23666-C 
( 
a Webion a.) 
ORDER TO SHOW CAUSE DIRECTED 10° Ci 
ENCE OCHS, GUY A. KELEERY AND eae 
NEWCOMB RE HUNTINGTON BEACH WELL. 


Upon reading the verified petition of O. T. Gilbank 
and Hugo W. Romberg, as Committeemen of the Estate 
of Fred E. Keeler, a Debtor, under the provisions of 
Section 74 of the Bankruptcy Act of the United States 
of America, on file herein, and good cause appearing 


therefrom: 


IT IS ORDERED that"*CLARENCE OCHS) Gem 
A. KELLEY and P. L. NEWCOMB appear before the 
undersigned Referee in Bankruptcy upon the 30th day of 
March, 1937, at the hour of ten o’clock a. m., at Room 
613 H. W. Hellman Building, 354 South Spring Street, 


Los Angeles, California, then and there to show cause, 
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if any they have, why they should not be required to 
account to O. T. Gilbank and Hugo W. Romberg, as 
Committeemen of the Estate of Fred E. Keeler, a Debtor, 
for the proceeds of 15% of the oil and/or gas produced 
and sold by them from the well upon the land described 
in Exhibit “A” of the petition on file herein. 


IT IS FURTHER ORDERED that a copy of said 
petition attached to a copy of this order be served on 
Clarence Ochs, Guy A. Kelley and P. L. Newcomb at 
least five days prior to the hearing on this order to show 


Cause. 


IT IS FURTHER ORDERED that this order to show 
cause need not be served by the United States Marshal 
but may be served by any citizen of the United States 


over the age of eighteen years. 


Done in open Court this 16th day of March, 1937. 


Hugh L. Dickson 
REPEREE [IN BANKRUPTCY 
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IN THE DISTRICT @GOURT OCF Ge UlNheer 
STATES SOUTER NIbiS PRC iene eile 
FORNTA GENPTRAL DIVISION 


IN THE MATTER OF ) 
FRED EE. Ree. ) No. 23666-C 

) 

a Debtor. ) 


ORDER DIRECTING CLARENCE OGHS, GUNary 
KELLEY and P. L. NEWCOMB TO ACCOURME 
RE BUNTINGPON BEACH WHEE, 


O. T. Gilbank and Hugo W. Romberg, as Committee- 
men of the Estate of Fred E. Keeler, a Debtor, having 
heretofore filed a petition praying that an order to show 
cuase be issued directed to Clarence Ochs, Guy A. Kelley 
and P. L. Newcomb, requiring them, and each of them, 
to show cause, if any they have, why they should not 
be required to account to the petitioners for 15% of the 
oil and gas produced, saved and sold from that certain 
oil and gas well located in Huntington Beach, Orange 
County, California, upon those certain lands and premised 
more particularly described as follows: 

Lots Ore (1), Vhree (3), Five (5) "and Severn ear 
in Block 219 of “Huntington Beach, Seventeenth Street 
Section,” in the City of Huntington Beach, County of 
Orange, State of California, as per map thereof recorded 
in Book 4, at page 10, of Miscellaneous Maps, records 
of said Orange County; 

EXCEPTING therefrom an undivided one-fourth of 
all minerals contained in said real property, including 


2) 


but not limited to oil, gas and other hydrocarbon sub- 
stances, as reserved in the deed from Pacific Electric 
Land Company, a corporation, to Hugo W. Romberg 
and O. T. Gilbank, as Committeemen for the Estate of 
Fred E. Keeler, dated August 14, 1935, and filed for 
record August 30, 1935, in the office of the County 
Recorder of said Orange County; and 


Said order to show cause as prayed for having been 
issued and service thereof made upon Clarence Ochs, 
Guy A. Kelley and P. L. Newcomb in the manner and 
form provided in said order; and 


Said order to show cause coming on regularly to be 
heard upon the 30th day of March, 1937, before the 
Honorable Hugh L. Dickson, Referee in  Bank- 
ruptcy, the petitioners, O. T. Gilbank and Hugo W. 
Romberg, being personally present in Court and repre- 
sented by their counsel, Ben S. Hunter, the Debtor being 
represented by his counsel, Buy Richards Crump; and 
the said Clarence Ochs, Guy A. Kelley and P. L. New- 
comb being personally present and represented by their 
counsel, John W. Carrigan, and 


All parties having announced upon the calling of said 
matter that they were ready for trial, and oral and docu- 
mentary evidence having been introduced and the cause 
having been argued by counsel and submitted to the 
Court for its decision and the Court having fully con- 
sidered the same, now finds that Clarence Ochs, Guy 
A. Kelley and P. L. Newcomb are the successors in 
interest of Arthur G. Gage, who upon the 6th day of 
November, 1935, entered into a contract with O. T. 
Gilbank and Hugo W. Romberg, as Committeemen of 
the Estate of Fred E. Keeler, for the operation and 
maintenance of the oil and gas well hereinbefore described, 
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and as such successors in interest of said Arthur G. 
Gage are in actual possession of said land and premises 
and are receiving and have received the total proceeds of 
the oil and gas produced, saved and sold therefrom; that 
by the terms of said contract the said Clarence Ochs, 
Guy A. Kelley and P. L. Newcomb are entitled to retain 
and receive as compensation for the things to be done 
by them under said contract 60% of 75% of the total 
net proceeds, namely, 45% of the total net proceeds of 
said oil and gas, and are obliged to account for the balance 
of such net proceeds; and that the said Clarence Ochs, 
Guy A. Kelley and P. L. Newcomb have accounted to 
said O. T. Gilbank and Hugo W. Romberg, as such Com- 
mitteemen, the petitioners herein, for only 45% of said 
proceeds and have retained and kept the balance of the 
proceeds for their own use and benefit; WHEREFORE, 


IT IS ORDERED that you, Clarence Ochs. Guy A. 
Kelley and P. L. Newcomb, do account for and pay over 
to O. T. Gilbank and Hugo W. Romberg, as Committee- 
men of the Estate of Fred E. Keeler, a Debtor, the 15% 
of the proceeds derived from the sale of oil and gas pro- 
duced by said well and not heretofore accounted for by 
you to them. 


Done in open Court this ........ day of April, 1937. 


Hugh L. Dickson 
REPEREE [Ne BANRUP Ven 


APPROVED AS FOUR 
Guy Richards Crump 
Attorney for Debtor. 
John W. Carrigan 
Attorney for Clarence Ochs, Guy A. Kelley and 
P, de Neweemb. 


Zs 


[TITLE oF CouRT AND CAUSE. | 


PETITION TO REVIEW REPEREE'S OR DE: 


To the HONORABLE HUGH L. DIChes@n ereirerc- 
in Bankruptcy: 


The petition of Clarence Ochs, Guy A. Kelley and 
P. L. Newcomb, respectfully shows: 


I, 

That on the 16th day of March, 1937, an Order to 
Show Cause based upon the petition of the Committee- 
men of the Estate of Fred E. Keeler, a Debtor, in the 
above entitled matter, directed your petitioners, to appear 
before this Court on the 30th day of March, 1937, and to 
show cause, if any they had, why they should not be 
required to account to O. T. Gilbank and Hugo W. 
Romberg, as Committeemen of the Estate of Fred E. 
Keeler, a debtor, for the proceeds of 15% of the oil 
and/or gas produced and sold by them from the land 
described in Exhibit “A” of the petition for order to 
show cause on file herein; 

That the hearing on said order duly and regularly came 
on for hearing on the 30th day of March, 1937; that your 
petitioners at said time appeared in person, and by John 
W. Carrigan, Esq., their attorney; that said Committee- 
men appeared at said time in person and by Ben S. Hunter, 
Esq., their attorney; that the Debtor was represented by 
his counsel, Guy Richards Crump, Esq.; 


IT. 
That thereafter and on the 9th day of April, 1937, 
this Court made and entered the following order of which 
your petitioners complain, as hereinafter set forth: 
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The Referee therefore makes the following order: 


“QO. T. Gilbank and Hugo W. Romberg, as Committee- 
men of the Estate of Fred &. Keeler, a Debtor, having 
heretofore filed a petition praying that an order to show 
cause be issued directed to Clarence Ochs, Guy A. Kelley 
and P. L. Newcomb, requiring them and each of them, 
to show cause, 1f any they have, why they should not 
be required to account to the petitioners for 15% of the 
oil and gas produced, saved and sold from that certain 
oil and gas well located in Huntington Beach, Orange 
County, California, upon those certain lands and premises 
more particularly described as follows: 

Lots One (1), Three (3), Five (5) and Seven (7), 
in Block 219 of ‘Huntington Beach, Seventeenth Street 
Section,’ in the City of Huntington Beach, County of 
Orange, State of California, as per map thereof recorded 
in Book 4, at page 10, of Miscellaneous Maps, records of 
said Orange County; 


EXCEPTING therefrom an undivided one-fourth of 
all minerals contained in said real property, including but 
not limited to oil, gas, and other hydrocarbon substances, 
as reserved in the deed from Pacific Electric Land Com- 
pany, a corporation, to Hugo W. Romberg and O. T. 
Gilbank, as Committeemen for the Estate of Fred E. 
Keeler, dated August 14, 1935, and filed for record 
August 30, 1935, in office of the County Recorder of 
said Orange County; and 


Said order to show cause as prayed for having been 
issued and service thereof made upon Clarence Ochs, 
Guy A. Kelley and P. L. Newcomb in the manner and 
form provided in said order; and 
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Said order to show cause coming on regularly to be 
heard upon the 30th day of March, 1937, before the 
Honorable Hugh L. Dickson, Referee in Bankruptcy; the 
petitioners, O. T. Gilbank and Hugo W. Romberg being 
personally present in Court and represented by their 
counsel, Ben S. Hunter; the Debtor being represented 
by his counsel, Guy Richards Crump; and the said Clar- 
ence Ochs, Guy A. Kelley and P. L. Newcomb being 
personally present and represented by their counsel, John 
Ny. Carrigan; and 


All parties having announced upon the calling of said 
matter that they were ready for trial, and oral and docu- 
mentary evidence having been introduced and the cause 
having been argued by counsel and submitted to the 
court for its decision and the Court having fully con- 
sidered the same, now finds that Clarence Ochs, Guy A. 
Kelley and P. L. Newcomb are the successors in interest 
of Arthur G. Gage, who upon the 6th day of November, 
1935, entered into a contract with O. T. Gilbank and 
Hugo W. Romberg, as Committeemen of the Estate of 
Fred FE. Keeler, for the operation and maintenace of 
the oil and gas well hereinbefore described, and as such 
successors in interest of said Arthur G. Gage are in 
actual possession of said land and premises and are 
receiving and have received the total proceeds of the 
oil and gas produced, saved and sold therefrom; that 
by the terms of said contract the said Clarence Ochs, 
Guy A. Kelley and P. L. Newcomb are entitled to retain 
and receive as compensation for the things to be done 
by them under said contract 60% of 75% of the total 
net proceeds, namely, 45% of the total net proceeds of 
said oil and gas, and are obliged to account for the balance: 
of such net proceeds; and that the said Clarence Ochs, 
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Guy A. Kelley and P. L. Newcomb have accounted to 
said O. T. Gilbank and Hugo W. Romberg, as _ such 
Committeemen, the petitioners herein, for only 45% of 
said proceeds and have retained and kept the balance of 
the proceeds for their own use and benefit: WHERE- 
Oreo). 


IT 1S ORDERED that you, Clarence Ochs Gin 
Kelley and P. L. Newcomb, do account for and pay over 
to O. T. Gilbank and Hugo W. Romberg, as Committee- 
men of the Estate of Fred E. Keeler, a Debtor, the 15% 
of the proceeds derived from the sale of oil and gas 
produced by said well and not heretofore accounted for 
by you to them. 


Done in open Court this 9th day of April, 1937. 


HUGHeL. DIGKSOR 
REPEREESIN BANKRUPT Gee 


100k 


That said order was and is erroneous in that it is not 
supported by the findings of fact and/or conclusions of 
law, and that it is based upon findings of fact and con- 
clusions of law which are not supported by the evidence 
adduced at said hearing or by law; that the findings of 
fact upon which said order is based, and which are not 
supported by the evidence presented at said hearing and 
which do not support the said order are as follows: 


(hk eek ker es oape@laretice cas Gily 2. anton 
and P. L. Newcomb are the successors in interest of 
Arthur G. Gage, who upon the 6th day of November, 
1935, entered into a contract with O. T. Gilbank and 
Hugo W. Romber, as Committeemen of the Estate of 
Fred E. Keeler, for the operation and maintenance of the 


2/7 


oil and gas well hereinbefore described, and as such 
successors in interest of said Arthur G. Gage are in actual 
possession of said land and premises and are receiving 
and have received the total proceeds of the oil and gas 
produced, saved and sold therefrom; that by the terms 
of said contract the said Clarence Ochs, Guy A. Kelley 
and P. L. Newcomb are entitled to retain and receive as 
compensation for the things to be done by them under 
said contract 60% of 75% of the total net proceeds, 
namely, 45% of the total net proceeds of said oil and 
gas, and are obliged to account for the balance of such 
net proceeds; and that the said Clarence Ochs, Guy A. 
Kelley and P. L. Newcomb have accounted to said O. T. 
Gilbank and Hugho W. Romberg, as such Committee- 
men, the petitioners herein, for only 45% of said proceeds 
and have retained and kept the balance of the proceeds 
for their own use and benefit;”’ 


IV. 


That there was no evidence adduced at said hearing 
to sustain that part of the findings which reads as 
follows: 


66 ste 
“se 


= te* *-* (harbyethemernssotsaidecontacteune 
said Clarence Ochs, Guy A. Kelley and P. L. Newcomb 
are entitled to retain and receive as compensation for the 
things to be done by them under said contract 60% of 
75% of the total net proceeds, namely, 45% of the total 
net proceeds of said oil and gas, and are obliged to account 
for the balance of such net proceeds: and that the said 
Clarence Ochs, Guy A. Kelley and P. L. Newcomb have 
accounted to said O. T. Gilbank and Hugo W. Romberg, 
as such Committeemen, the petitioners herein, for only 
45% of said proceeds and have retained and kept the 
balance of the proceeds for their own use and benefit;” 
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V. 


That the evidence adduced at said hearing conclusively 
shows that your petitioners are entitled to receive 60% 
of 100% of the net proceeds of all gas and oil produced, 
as provided for in paragraph four of said Agreement, 


which reads as follows, to-wit: 


“In the event said Second Party shall elect to continue 
to operate said well he shall do so in a workmanlike 
manner and at his own cost and expense, but shall be 
entitled to receive and retain sixty per cent (60%) of 
the net proceeds of all oil and gas produced, saved and 


sold from said premises.” 


VI. 


THE TESTIMONY INTRODUCED AT THE HE. 
ING DOES NOT SUPPORT THE FINDINGS. 


Arthur G. Gage, upon direct examination, testified as 
follows: (Page 8 of transcript, Line 24). 


“A, =e eee ee ees “The other parties hadecivensan 
the well and had found that it had 300 barrels of water 
to pump, instead of about 50-50. JI said, in talking to 
Mr. Gilbank, that I was still interested in the proposition, 
but not in the former—because of the excessive water, 
and that I couldn’t produce the property unless I got 
60 per cent of the oil on the premises. He then sent me 
over to Mr. Hunter to have a contract drawn, and this 
contract was drawn as it is here, at that time. In the 
course of a few weeks I had disposed of the property and 
notified the purchasing agent to not pay any royalties to 
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anybody, and the man or men that I had sold to happened 
to come in and negotiated and talked to them about it. 
I went with Holoday to Mr. Hunter’s office and told 
him that Mr. Gilbank had said we had drawn a poor 
contract, that it was ambiguous, and Mr. Hunter said 
it wasn’t ambiguous, but meant that I was to get 60 per 
cent and the receiver was to get 15 per cent, and the 
Paeitic Electrie Land Company 25 per cent.” 

Page 9, line 20 of Transcript: 

“The Referee: Well, have you been receiving 60 per 
cent of all of the oil produced from that well, you or your 
assignee? 

The Witness: Yes, sir. 

The Referee: Did you personally receive any of it? 

The Witness: Yes, sir, I did.” 

Pace Vly Line4"%or Transeript: 

The Referee: What did you understand this second 
paragraph ‘excepting therefrom an undivided one-fourth 
of all minerals obtained from said property’? 

The Witness: Well, I understood just the same as 
when a landowner claims one-sixth or an eighth; there 
was still plenty left to pay me 60 per cent. 

The Referee: Twenty-five per cent was going to some 
person under this clause? 

The Witness: I wasn’t interested, so long as I got 60 
per cent of the whole.” 


Page 11, Line 17 of Transcript: 


CROSS avin A ION: 
By Mr. Hunter: 


Q. Before signing the contract, you submitted it to 
your attorney for approval, didnt you? 
Ee NO. 
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QO. Well, didn’t you make the statement, in both Mr. 
Gilbank’s and my presence, that you wanted a day or two 
on it, so you could submit it to your attorney? 

A. I may have; I have no recollection of it. 

©. Wasn't there an interval of a couple of days be- 
tween the time the contract was drawn and the time it 
was signed? 

A. There may have been. I told you I had known 
you since we were boys together, and that I was relying 
on you and taking your word more than anybody’s. 

Q. Isn't it a fact that you made a number of pro- 
posals prior to this contract? 

A. Yes, sir. 

©. A number of proposals by form letters? 

A. Yes, sir. 

©. And isn’t it true in each of those proposals, what- 
ever the nature of the proposal was, it provided for the 
payment to the Pacific Electric Land Company, and then 
a division? 

A. Well, there were several different propositions. 

©. Isn’t that a fact, the written proposals—. 

Mr. Carrigan: The written proposals are the best 
evidence; I have them here, copies of them. 

The Referee: That would be the best evidence.” 


INTRODUCTION OF RESPONDENT’S EX- 
HIBITS 1, 2 and 4. 


Page 13, Lines6 oF Uipamcemion: 

“Mr. Carrigan: Mr. Gilbank, do you stipulate that 
Mr. Holoday was in your employ and negotiated at that 
time with Mr. Gage, isn’t it? 

Mr. Hunter: hat is comect. 


a 


Page 13,ine’Zl-or Transeripr: 

Q. By Mr. Carrigan: Now, your proposals in both 
of these letters provided in the inception that you were 
to receive 66-2/3 of all oil produced; why was that? 

A. Those propositions cover an entirely different set 
of conditions; in one, we were to receive a part of the 
the operating expenses.” 


Page 14, Line 1 of Transcript: 


©. Was that on account of water being in the well? 

A. They gave me records that showed there was about 
40 barrels of oil and 60 barrels of water, and we were 
dealing along, making various proposals and counter- 
proposals, up to the time of the deal with the Superior 
Oil, without notifying me, and when they blew up they 
called me in and we made this last one.” 


EPDITIONERS “EXEMBIE® “AX INTRODUGED 
MOE VIDENCE. 


Page 14, Line 21, of Transcript. 


Page 15, Line 9 of Transcript: 


QO. By Mr. Carrigan: You stated that when you went 
back to Mr. Hunter, and you told him that Mr. Gilbank 
was contending the contract should read ‘60-75’, what 
did Mr. Hunter say in reference to Mr. Gilbank’s con- 
structions? 

A. He said they were all wet. 

QO. He said that Mr. Gilbank was all wet? 

A. Yes, that that contract was not ambiguous, and that 
it meant 60 per cent to the operator, 15 per cent to the 
Referee, and 25 per cent to the Associated Oil.” 
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MR. (ES EOLO@Des 
upon 


DIRECT EXAMINATION, 


testified as follows: 


Page lé, DbineslZ vom irancetmor: 


“Q. Mr. Holoday, were you present with Mr. Gage, 
after this lease was executed, when he called on Mr. 
Hunter, the attorney representing Mr. Gilbank? 

A. Yes, sir, on about February 26th, 1936, I believe. 

©. Were the terms and conditions of the lease dis- 
cussed at that time? 

A. I think either I asked Mr. Hunter, or Mr. Gage 
asked Mr. Hunter, if he would interpret this contract, 
and, as I recall, Mr. Hunter said it was a 60-40 
contract, and that out of the 40 per cent 25 per cent 
would have to be paid to the oil company, which would 
net 15 to the estate; that is my memory at this late date.” 


MR. P. L. NEWCOMB, 
on 


DIRECT EXAMINATION, 
testified as follows: (Page 21, line 6 of Transcript) 
“Q. Mr. Newcomb, you are one of the parties ordered 


to show cause on this date? 


Ay lean 
“f 2 x * x x x x sf 


Page 22, line 3 of Transcript: 

“The Referee: Yes. Maybe you can tell me—on 
what basis do your records show you were accountable to 
Mr. Gilbank?r 
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The Witness: Always on the basis of 60-40. 

The Referee: On 60 per cent of the total production? 

The Witness: Yes, sir. 

The Referee: And not 60 per cent of 75 per cent? 

The Witness: Certainly not. 

The Referee: When was the first time that Mr. Gil- 
bank and Mr. Romberg made the suggestion to you that 
you hadn’t accounted to them for the oil in accordance 
with the contract with Mr. Gage?” 


The Witness produced letter and fixes the date as of 
Heme 15, 1937. 


Xx 2 x 2K 2k * 2 Xf ** 


Page 23 of Transcript. The witness testified that the 
first remittances were made to the Committeemen on Octo- 
ber 30, 1936, on the basis of 60-40 per cent of the 
production. 


waee 23, Line 24 of Transcript. 
“The Referee: And you didn’t hear any protest from 
Mr. Gilbank or Mr. Romberg, the Committeemen of the 


Keeler estate, until you received this letter dated January 


is, 1937 °” 


ace 24, Line | of the lratseript. 


The Witness: That is correct; never anything formal, 
simply a suggestion, and that letter was written, that 


we thought placed some conflict on it.” 
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Page 25; linewom Mransenipe 


The run sheets of the amount of oil produced and the 
payment of the proceeds on the basis of the 60-40 intro- 


duced in evidence. 


Page 27, Line 9 of Transcript. 


The witness testified that on January 15, 1937, he had 
a conversation with Mr. Gilbank at the latter’s office, and 
that at that time there was no specific mentioned made 
of percentages and no question raised regarding it directly. 
Witness stated that his purpose of going to Mr. Gilbank’s 


office was to make payment of royalties. 


Page 28, Line 1 of Transcript. 
“Q. Just relate the conversation that took place. 


A. The essential part of it was, Mr. Gilbank sug- 
gested that possibly we knew we were facing some dis- 
pute as to the interpretation we put upon the contract, and 
that was the first notice I had had from anybody con- 
nected with the estate that there was any difference of 
opinion. 

©. What was said about Mr. Keeler, if anything? 


A. Mr. Gilbank indicated that he was perfectly satis- 
fied with the conditions under which the oil had been 
operated, the performance on our part of the contract, 
and expressed the opinion that they would not be inclined 
to take any action against us, but it was anticipated that 


the estate would in a few months come out of receivership 


S10) 


and enhance the value of some of the estate in receiver- 
ship, and if that occurred that Mr. Keeler would attack 
us, that Mr. Keeler was a hard man to deal with and 


we might anticipate being attacked. 
The Referee: On this oil contract? 


The Witness: Yes, on our lease. He didn’t say for 
what reason we would be attacked, or on what basis, 
but that we would be attacked.” 


Page 29, Line 20, of Transcript. 

“Q. Was there anything said about the contract, the 
way it was drawn up by Mr. Gilbank? 

A. Well, the only remark that was direct reference 
to the contract was Mr. Gilbank’s statement that he 


should have drawn the contract himself.” 


Page 30, Line 8 of Transcript. 


The witness testified that the partnership’s gross re- 
ceipts from the well amounted to $3361, and that the 
gross expenditures amounted to $4398. Included in this 
latter sum was the royalty paid to the Keeler Estate, 


royalty charges and equipment. 


age 30, line 18 of Transcript. 


Witness testified that in addition to their loss of $1037, 
they had invested $4500., which has not been returned, 
and that the only offset is that of $500., to their credit 
in the bank. 


36 


Page 31, Line 18 of Transcript. 

“Q. By Mr. Carrigan: Now, what was the condition 
of the well when you took it over, Mr. Newcomb? I am 
going to shorten this, 1f I can. 

The Referee: I don’t see that that is material at all. 
All you have before me is the construction of this contract. 
It doesn’t make any difference whether he spent $90,000 
and took out $9,000,000. 

©. By Mr. Carrigan: Was the money spent on the 
well necessary for its production? 

The Referee. I don’t think that is material. I am 


on the interpretation of this—” 


Page 32) cinceZ 0 tenadiigenac chine 
The Witness testified that they paid on the same basis 


as their predecessors in interest had, to-wit: 40-60, and 


remittances were made by the Dehydrating Company. 


CROSS EXAMINATION 
By Mr. Hunter. 


Page 34, Line 10 of Transcript: 

The witness testified that he had no conference with 
Mr. Holoday before he took over the Gage lease. That he 
discussed with Mr. Holoday purchasing the estate’s interest 
in the property. 


Page 35, Line 12, of Transcript. 


The witness testified that he did not recall having had 
any conversations with Mr. Holoday concerning the dis- 


oF 


pute between Gage and the estate as to the construction 
of the contract. The first notice he received about the 
dispute was from people who were taking the oil called 
attention to the fact that these letters were in existence. 
Witness stated that he did not recall Mr. Holoday calling 
that to his attention. 


WHEREFORE, your petitioners being aggrieved be- 
cause of said order, pray that the same may be reviewed, 
as provided for in the Acts of Congress relating to Bank- 
ruptcy, General Order No. 27, and Rules of this Court 
No. 8&4, and that this Court declare and order that said 
petitioners as the successors in interest of Arthur G. Gage, 
are entitled to receive 60 per cent of the net proceeds of 
all oil and gas produced, saved and sold from the premises, 
and that H. W. Romberg and O. T. Gilbank, as Com- 
mitteemen of the Estate of Fred E. Keeler, a Debtor, 
are entitled to receive 15 per cent, and the Pacific Electric 
Land Company are entitled to receive 25 per cent, in 
accordance with that certain Agreement dated November 
6, 1935, entered into by and between H. W. Romberg 
and O. T. Gilbank, as Committeemen of the Estate of 
Fred E. Keeler, appointed pursuant to the Extension 
Proposal made, accepted and approved pursuant to Section 
74 of the Bankruptcy Act of the United States of America, 
and Arthur G. Gage, and for such other relief as to the 


Court may seem meet and proper. 


John W. Carrigan 


Attorney for petitioners. 
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State of California, ) 
) ss. 
County of Los Angeles, ) 


John W. Carrigan, being by me first duly sworn, deposes 
and says that he is the attorney for the Petitioners in 
the above entitled action; that he has read the foregoing 
Petition to Review Referee’s Order and knows the con- 
tents thereof; and that the same is true of his own knowl- 
edge, except as to the matters which are therein stated 
upon his information or belief, and as to those matters 
that hes believesmite rou nemaiie: 

John W. Carrigan 


Subscribed and sworn to before me this 16th day of 
pgp, WF, 
[ Seal ] C. M. Commins 
Notary Public in and for the County of 
Los Angeles, State of California. 


[Endorsed] Received copy of the within Petition to 
Review Referee’s Order this 16 day of April, 1937. Ben 
S. Hunter—R. C. Attorney for O. T. Gilbank and Hugo 
W. Romberg. Guy Richards Crump (H. L.) Attorney 
for Fred E. Keeler, a Debtor. 


Filed Apr 16, 1937 at 30 min. past 1 o’clock P.M. 
Hugh L. Dickson, Reteree C. M. Commins) Glen @anr 
on 


[Endorsed]: Filed R. S. Zimmerman Clerk 52 min. 
past 3:00 o'clock Jun 1001937 P) Me By ie |; Sominfcs 
Deputy Clerk. 
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[TiTLeE oF Court AND CAUSE. | 


REFEREE’S SUPPLEMENTAL CER Rite ieee 
Teel ya 


I, HUGH L. DICKSON, one of the Referees in Bank- 
ruptcy at Los Angeles, California, hereby submit my 


Supplemental Certificate on Review: 


That through inadvertence, in filing the original cer- 
tificate dated the 9th day of June, 1937, there was omitted 
therefrom the reporter’s transcript of proceedings on 
order to show cause, directed to Clarence Ochs, Guy .A. 
Kelley and P. L. Newcomb, re Huntington Beach well, 
held on March 30, 1937. 


The Referee transmits herewith the following document: 


Reporter’s transcript on proceedings on Order to Show 
cause, directed to Clarence Ochs, Guy A. Kelley and P. L. 
Newcomb, re Huntington Beach well, Tuesday, March 
60, 1937. 


DATED at Los Angeles, California, this 11th day of 
June, 1937. 


- Hugh L. Dickson 
Referee in Bankruptcy. 


[Endorsed]: Filed R. S. Zimmerman, Clerk, 53 min. 
past 3 o’clock Jun 15, 1937 P. M. By F. Betz Deputy 
Clerk. 
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At a stated term, to-wit: The February Term A. D. 
1937, of the District Court of the United States of 
America within and for the Southern District of Cali- 
fornia held at the Court Room thereof, in the City of 
Los Angeles on Monday, the 19th day of July in the year 
of our Lord one thousand nine hundred and thirty-seven. 


Present: The Honorable Geo. Cosgrave District 
Judge. 


In the Matter of ) In Bankruptcy 
( 
OID Sew) Ce lalla |x, ) No. 23666-C 
( MINUTE 
Dene. ORDER. 


This cause having come before the Court on June 28, 
1937 for hearing on petition and motion of Clarence Ochs, 
Guy A. Kelley and P. L. Newcomb to review the previous 
findings and order, pursuant to notice filed June 18, 1937; 
and having been argued by counsel and submitted on 
brief filed June 28, 1937 and to be filed 5x5, and said 
briefs having been filed and duly considered by the Court, 
upon consideration whereof, the Court now orders as fol- 
lows: 

Twenty-five per cent of the oil having been excepted, 
the parties to the contract never contracted with reference 
to it. The subject of the contract therefore is seventy- 
five per cent of the oil produced. (9 Cal. Jur. 322). J 
find myself compelled therefore to agree with the referee. 


The petition for review is denied and decision of the 
referee confirmed. 


Exception to Petitioners. 
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[T1TLE oF CourT AND CAUSE. | 


@RDER IN RE PETITION POR REV) Serie 
BY CLARENCE:<@GHS), GUY Aware Ey eck)» 
Pale. NEVVee his 


The Petition for Review filed by Clarence Ochs, Guy 
A. Kelley, and P. L. Newcomb to review the order made 
by the Honorable Hugh L. Dickson upon the 9th day of 
April, 1937, came on regularly to be heard before this 
Court upon Monday, the 28th day of June, 1937, John 
W. Carrigan appearing in behalf of petitioners and Ben 
S. Hunter appearing in behalf of O. T. Gilbank and 
Hugo W. Romberg, the Committeemen of the Estate of 
Fred E. Keeler, a debtor, and the matter having been 
argued orally and at the request of the parties submitted 
on briefs, and briefs having been filed by the respective 
parties to this proceeding, and the Court having fully 
considered the oral arguments and the briefs filed and 
having reviewed the testimony, and it appearing there- 
from that the Findings of Fact made by the Honorable 
Hugh L. Dickson are correct and that his order made 


pursuant thereto is in accordance with the law; 


IT IS ORDERED that said Petition for Review be 
and the same hereby is denied and the decision rendered 
herein by the Honorable Hugh L. Dickson be and the 


same hereby is confirmed. 
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IT IS FURTHER ORDERED that Omi y Gilbane 
Hugo W. Romberg, as the Committeemen of the Estate 
of Fred E. Keeler, a debtor, recover from said petitioners 


their costs in this matter expended. 


Dated: July 28, 1937. 


Geo. Cosgrave 


Judge 


APPROMED 7s JG se Oi Ni 


John W. Carrigan 
Attorney for Petitioners 


Benys) Miniter 
Attorney for Respondents. 


[Endorsed]: Decree entered and recorded 7/29/37 
R. S. Zimmerman Clerk, By R. B. Clifton Deputy Clerk. 


Filed R. S. Zimmerman Clerk 56 min. past 2:00 P. M. 
O’clock Jul 28, 1937 By M. R. Winchell Deputy Clerk. 
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[T1TLE oF CourRT AND CAUSE. | 


SEP LILA PION: 


It is hereby stipulated by and between Ben S. Hunter, 
Esq., attorney for O. T. Gilbank and Hugo W. Romberg, 
as Committeemen of the Estate of Fred E. Keeler, a 
debtor, and John W. Carrigan, Esq. attorney for Clarence 
Ochs, Guy A. Kelley and P. L. Newcomb, that the Bill 
of Exceptions heretofore, on the lOth day of August, 
1937, served on attorney for O. T. Gilbank and Hugo 
W. Romberg and filed with the clerk of the above entitled 
Court on the 17th day of August, 1937, contains all the 
material evidence given and proceedings had on the trial 
of this action, and that the same may be approved, allowed, 
settled, and ordered filed, and made a part of the record 
herein by the Judge before whom this cause was tried, 
upon the filing of this stipulation, without further or 


other notice to the parties herein or their counsel. 


Dated this 16th day of August, 1937. 


Ben S. Hunter 


Attorney for Committeemen 


John W. Carrigan 
Attorney for Ochs, Kelley and Newcomb. 


[Endorsed]: Filed R. S. Zimmerman, Clerk 51 min. 
past 2:00 o’clock Aug 17 1937 P.M. M. J. Sommer 
Deputy Clerk. 
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[TITLE OF CourT AND CAUSE. | 


ENGROSSED aE OE IE SebE TIONS by 
PEATPMONPES: 


BE IT REMEMBERED that heretofore, to-wit: on 
the 28th day of June, 1937, the petition filed by Clarence 
Ochs, Guy A. Kelley and P. L. Newcomb, to review the 
testimony and order made by the Honorable Hugh L. 
Dickson, Referee in Bankruptcy, on the 9th day of April, 
1937, came on regularly to be heard before his Honor, 
George Cosgrave, sitting as Judge of said Court without 
Aig dita: 

John W. Carrigan appeared as attorney for Clarence 
Ochs, Guy A. Kelley and P. L. Newcomb, the petitioners, 
and Ben S. Hunter appeared as attorney for O. T. Gil- 
bank and Hugo W. Romberg, the Committeemen of the 
Estate of Fred E. Keeler, a debtor, respondents; 


Honorable Hugh L. Dickson having heretofore duly 
prepared and filed herein his certificate on review and 
supplemental certificate on review, including therein the 
reporter’s transcript containing the evidence and the pro- 
ceedings theretofore taken before him, and the matter 
having been submitted to the Court for decision, the 
Court on the 28th day of July, 1937, made its order 
denying said petition for review, and confirmed the de- 
cision rendered by the Honorable Hugh L. Dickson, and 
said order was thereupon on the 28th day of July, 1937, 
entered ; 

That on the 16th day of March, 1937, Honorable Hugh 
L. Dickson, Referee in Bankruptcy issued and served on 
Clarence Ochs, Guy A. Kelley and P. L. Newcomb, an 
Order to appear and Show Cause on the 30th day of 
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March, 1937, at the hour of ten o’clock A. M., at Room 
613 H. W. Hellman Building, 354 South Spring Street, 
Los Angeles, California, why they should not be required 
to account to O. T. Gilbank and Hugo W. Romberg, as 
Committeemen of the Estate of Fred E. Keeler, a Debtor, 
for the proceeds of 15% of the oil and/or gas produced 
and sold by them from the well upon the land described in 
Exhibit “A” of the petition on file herein; 


Whereupon, on the 30th day of March, 1937, the cause, 
coming on regularly to be heard before Honorable Hugh 
L. Dickson, the petitioners offered and introduced the fol- 
lowing evidence and exhibits of evidence and objections 
and motions were made and rulings of said Referee were 
entered and exceptions taken by petitioners, to-wit: 


(Testimony of Arthur Gage) 


ARTHUR GAGE 


witness called on behalf of petitioners, after being duly 
sworn, testified as follows: 


DIRECT EXAMINATION 
By Mr. Carrigan: 

My name is Arthur Gage. 

I am the party that entered into this lease with the 
Committeemen. Before the lease was executed I held 
conversations over a period of six or eight months with 
Mr. Holoday. Mr. Holoday is in the Court Room. I 
negotiated with him in respect to the royalty that should 
be paid to the estate. I made some written propositions 
and negotiated back and forth and it dragged along for 
six or eight months. Then I was called into Mr. Gil- 
bank’s office and I found that they had made a deal with 
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(Testimony of Arthur Gage) 

another party without notifying me, and I complained 
about them treating me that way. The other parties had 
given up the well and had found that it had 300 barrels 
of water to pump instead of about 50-50. In talking 
with Mr. Gilbank I said I was still interested in the 
proposition, but not in the former proposition—that I 
could not produce the property unless I got 60 per cent 
of the oil on the premises. 


Mr. Gilbank then sent me over to Mr. Hunter’s to have 
a contract drawn and this contract was drawn as it is 
here, at that time. In the course of a few weeks I dis- 
posed of the property and the men that I had sold to 
happened to come in and we talked about the lease. I 
went with Mr. Holoday to Mr. Hunter’s office and told 
him that Mr. Gilbank had said we had drawn a poor 
contract; that it was ambiguous, and Mr. Hunter said it 
wasn’t ambiguous, but meant that I was to get 60 per 
cent and the receiver was to get 15 per cent and the 
Pacific Electric Land Company 25 per cent. Subse- 
quent to that, they had a meeting and called me over 
and Mr. Hunter informed me at the meeting that on re- 
reading the contract he changed his mind and meant 
something else. 


Myself and assignees had been receiving 60 per cent 
of all the oil produced from that well. When the well 
showed 300 barrels of water, I turned it over to another 
party, but retained a 10 per cent interest in it. When I 
went to Mr. Hunter’s office I told him that there was a 
controversy existing between Mr. Gilbank and myself 
injreference to the interpretation of the contract) ay, 
understanding with Mr. Gilbank was that I was to receive 
60 per cent of all oil and gas produced. After Mr. 
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(Testimony of Arthur Gage) 
Hunter drew the contract I read and signed it. I read 
the second paragraph which reads: 


‘Ck % ok & Ok * * excepting therefrom an undivided one- 


fourth of all minerals obtained from said property.” 


I understood it to be just the same as when a landowner 
claims a one-sixth or an eighth; there was still plenty 
left to pay me 60 per cent. Twenty-five per cent was 
going to some person under that clause; I wasn’t inter- 


ested so long as [ got 60 per cent of the whole; 


CROSS EXAMINATION. 


iy Mir. Eunter : 
Witness testified: Before signing the contract I did 


not submit it to my attorney for approval. I may have 
stated that I wanted a day or two so I could submit it 
to my attorney, but I have no recollection of it. There 
may have been a couple of days between the time the 
contract was drawn and the time it was signed. I told 
you that I had known you since we were boys together; 
that I was relying on you and taking your word more 
than anybody’s. It is a fact that I made a number of 
proposals prior to this contract. These proposals were 
in the form of letters, and they provided for the payment 
to the Pacific Electric Land Company and then a division. 


There were several different propositions. 


Thereupon witness was handed a copy of a letter he 
received from Mr. Gilbank.and the letter was introduced 


in evidence. 
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(Testimony of Arthur Gage) 


Mr. Hunter stipulated at that time that Mr. Holoday 
was in the employ of Mr. Gilbank and Mr. Romberg as 
an agent and negotiated with Mr. Gage. 


Letter received by Mr. Gage from Mr. Holoday dated 
March 1, 1935, introduced in evidence and marked Peti- 


tioners’ Exhibit No. 1. 


Petitioners’ Exhibit No. 2, dated March 4, 1935, intro- 


duced in evidence. 


DIREC eC aaviINAcT IN. 


By Mr. Carrigan: 

Witness testified: My proposition in both of these 
letters provided that I was to receive 66-2/3 of all oil 
produced, but that was to cover an entirely different set 
of conditions; we were to receive a part of the operating 


expenses. 


They gave me records that showed that there was 
about 40 barrels of oil and 60 barrels of water, and we 
were making various proposals and counter-proposals, 
when the Committeemen called me in and we made this 


last one. 


By Mi. Hunter: 

Witness testified: J remember writing a letter on 
March 5th, and of Mr. Holoday saying “we have lost 
our copy’, and of making a copy in my office. The copy 


was made by my son. 
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(Testimony of Arthur Gage) 
Mr. Hunter stated that a copy of this contract is set 
forth in full in the 5th report and account of the com- 


mittee; the same was offered for approval by the Referee. 
Contract was introduced in evidence as Respondents’ 


Exhibit “A”’. 


By Mr. Carrigan: 

The witness testified: When I went back to Mr. Hunter 
and told him what Mr. Gilbank was contending the 
contract should be read “60-75” he said that Mr. Gilbank 
was “all wet”—that the contract was not ambiguous ; 
that it meant 60 per cent to the operator, 15 per cent 
to the Referee, and 25 per cent to the Associated Oil. 
Mr. Holoday was present with me at that time. He 
heard the conversation between myself and Mr. Hunter. 
The contract was drawn in Mr. Hunter’s office. I do not 
remember where I signed it, but I was sent by Mr. Gil- 


bank to Mr. Hunter’s office to have the contract drawn. 


Exhibit No. 2 of Petitioners is addressed to my son 
whose name is H. T. Gage. My son was going to take 
tt over, but when he found out about the water he backed 
out. When the Superior took over the well, instead of 
finding 60 barrels of oil and 40 of water, they found 
300 barrels of water, and those conditions make it harder 
for anyone to operate at a profit and it requires a greater 
percentage. It costs just as much to pump water as it 
does to pump oil. The Superior backed off and left the 
well. Water weighs eight pounds, 8.335; and oil weighs 


a little over 6 pounds, depending upon the gravity. 
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(Testimony of Mr. Holoday) 


WHOS AO LAO) USN 


witness called on behalf of the petitioners, after being 


duly sworn, testified as follows: 


DIRECT EXAMINATION. 
By Mr. Carrigan: 
Witness testified: I was employed by Mr. Gilbank to 


negotiate a lease on this oil well at Huntington Beach. 
I had negotiated with Arthur Gage and sometimes in the 
name of H. T. Gage, his son, but always with Arthur 
Gage. 

In conducting my negotiations, I understood the estate 
had the right to make the lease subject to the 25 per 
cent royalty. I did not know who would have to pay it. 
It had to come out of the oil that came out of the ground 
on these premises. I was present with Mr. Gage after 
the lease was executed when he called on Mr. Hunter, 
the attorney representing Mr. Gilbank. That was on or 
about February 26, 1936, I believe. The terms and con- 
ditions of the lease were discussed. I think either I asked 
Mr. Hunter, or Mr. Gage asked Mr. Hunter, if he would 
interpret this contract, and as I recall, Mr. Hunter said 
it was a 60-40 contract, and that out of the 40 per cent, 
25 per cent would have to be paid to the oil company, 
which would net 15 per cent to the estate. That is my 


memory at this late date. 
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(Testimony of Mr. Holoday) 

I received instructions in writing on or about Novem- 
ber lst to contact Mr. Gage. [| have a copy of those 
instructions with me. I took them out of the file. Shall 
I read it? In talking with Mr. Gage I showed him what 
my instructions were in writing. Mr. Gilbank gave me 
all my instructions in writing. I could not say that I 
showed these instructions to Mr. Gage, but I discussed 
them with him as J was instructed. There may have 
been discussions as to the cost of putting the well on 
productions, but there was nothing specifically mentioned 
as to how much it would cost; no one knows how much 
an oil well will cost. I did not know that there was 
water in the well. I didn’t discuss the condition of the 
well with Mr. Gage. I don’t think anybody knew what 


was in that well until they got to operating. 


Going back to the conversation with Mr. Hunter and 
Mr. Gage in Mr. Hunter’s office I don’t recall Mr. Hunter 
saying that Mr. Gilbank was “all wet’. The conversa- 
tion was very short at that time, as I recall it, but I do 
recall, perfectly well, that Mr. Hunter stated that Mr. 
Gage was to get 60 per cent of all the oil and gas on the 
premises. It was 60-40, and Mr. Gage would get 60 per 
cent and the estate 40 per cent, out of which they would 
have to pay 25 per cent royalty, and have a net of 15 
per cent left. It was a short conversation and not drawn 
out at all. When I say “the estate’, I mean the Keeler 


estate. 


a 
(Testimony of P. L. Newcomb) 
Prawn COs: 


witness called on his own behalf and on behalf of his 
partners, the petitioners herein, after being duly sworn, 
testified as follows: 


By Mr. Carrigan: 

I am one of the parties ordered to show cause here on 
this date. Clarence Ochs and Guy A. Kelley are my 
partners. We are operating this well. We took over 
the lease from Mr. Gage. We took over the lease in 
February or March, 1936. Our records show that we 
accounted for the royalties on the basis of 60-40—on 60% 
of the total production, and not 60% of 75%. The first 
time that Mr. Gilbank and Mr. Romberg made the sug- 
gestion to me that I had not accounted to them for the 
oil in accordance with the contract with Mr. Gage, was 
at the time I was in Mr. Gilbank’s office, and he ac- 
knowledged the receipt of certain remittances. That was 
on January 15, 1937. I had made settlementments with 
the Committeemen prior to that time. The first settle- 
ment occurred on October 30, 1936, and the amount 
represented 40 per cent. 


We began to make remittances in October, 1936, on 
the basis of 60-40 of production, and we did not hear 
any protest from Mr. Gilbank or Mr. Romberg, the 
Committeemen of the Keeler Estate, until we received 
this letter dated January 15, 1937. That letter only asked 
for run tickets—the amount received for oil delivered to 
the Dehydrating Company, the purchaser of the oil. The 
letter of Jan. 15, 1937, only asked for run tickets. It 
was on that date that the interpretation of the lease 
was raised verbally. The sheet of the Dehydrating Com- 
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(Testimony of P. L. Newcomb) 


pany that took this oil, shows how the proceeds were 
split up. It was dated February, 1936. The run was 
from January 30th to February 12, 1936, inclusive. 
Martin and Moore, assignees of Gage 50 per cent, Gage 10 
per cent, Romberg and Gilbank, Committeemen for the 
Keeler Estate, 40 per cent. The total amount was $182.71 


taken in from the well. 


The next sheet of the Keeler well was from February 
2Zlst to February 29th of that month, $113.20 was re- 
ceived; disbursements, E. F. Moore 50 per cent, Romberg 
and Gilbank 40 per cent and H. T. Gage 10 per cent. 


The oil from the 25th to the 27th of January, 1936, 
was $67.43; disbursements: Martin and Moore 50 per 
cent, Gage 10 per cent and Romberg and Gilbank, re- 
ceivers for the Keeler well, 26.97. 


The above sheet containing the run of the oil and the 
disbursements to the respective parties was introduced 
and received in evidence by the Referee. 


Witness testified: 


Before we took it over the Dehydrating Company was 
making disbursements according to the instructions re- 
ceived from the estate. We made the payments direct 
to the estate, and the Dehydrating Company made a 
division according to the instructions received from the 
estate. 


On or about January 15, 1937, I had a conversation 
with Mr. Gilbank at his office, 425 Title Insurance Build- 
ing. There were no persons other than Mr. Gilbank and 
myself present. We did not discuss the 40-60 royalty. 
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There was no specific mention made of the percentages 
at that time and no question raised regarding it directly. 
I went over to Mr. Gilbank’s office to make payment of 
royalties. Mr. Gilbank suggested that possibly we knew 
we were facing some dispute as to the interpretation we 
put upon the contract, and that was the first notice I had 
had from anybody connected with the estate that there 
was any difference of opinion. Mr. Gilbank indicated 
that he was perfectly satisfied with the conditions under 
which the oil had been operated, the performance of our 
part of the contract, and expressed the opinion that they 
would not be inclined to take any action against us, but 
it was anticipated that the estate would in a few months 
come out of receivership and enhance the value of some 
of the estate in receivership, and if that occurred that 
Mr. Keeler would attack us; that he was a hard man 
to deal with and we might anticipate being attacked. Mr. 
Gilbank was referring to the Gage lease. He did not 
say for what reason we would be attacked or on what 
basis, but that we would be attacked. The royalties I 
handed to Mr. Gilbank represented 40 per cent of the 
proceeds on the sale of oil from that well. 


The actual gross receipts were $3361.00. This amount 
was received from oil and gas up to March 1, 1937. 
During that period we paid out $4398.00. That repre- 
sents what we paid to the Keeler Estate, the royalty 
charges and equipment amounting to $1189.50, making in 
excess of expenditures $1037., above what we took out 
of the well, and in addition to that we invested all our 
own money in this well $4500. That has never been 
returned. We have $500. in the bank. The partnership 
has never received any dividends whatsoever. What has 


So 


(Testimony of P. L. Newcomb) 
been taken out of the well has been put back with the 
exception of $600., which we have now to pay bills. 


Question by Mr. Carrigan: 


Now what was the condition of the well when you 
took it over, Mr. Newcomb? I am going to shorten this, 


ie) Can. 


ietence: 

I do not see that that is material at all. All you 
have before me is the construction of this contract. It 
does not make any difference whether he spent $90,000 
and took out $9,000,000. 

Letters written by Mr. Gilbank to the Dehydrating 
Company introduced in evidence and ordered filed by the 
imveneree. 


Witness testified: 

I want to point out that the arrangement under which 
we continued to pay at the time we took over, was the 
one that had been established by our predecessors, and 
that was on the same basis, 40-60, and paid direct by 
this Dehydrating Company, and that maintained up to 
the time we found it desirable to sell to some other 
agency. 


Question by Mr. Carrigan: 

How long had this well stood idle before Mr. Gage 
took it over? 

Mr. Hunter: 


That is objected to as incompetent, irrelevant and 
immaterial. 
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(Testimony of P. L. Newcomb) 


Tite WRerereck 

I don’t think that has anything to do with it, Mr. 
Carrigan. As I understand it, no matter what the con- 
dition of the well was, or how long it took to clean it 
out, or what it was producing, the only question is whether 
these persons are to get 60 per cent of the whole or 60 
per cent of the 75. 


CROSS eee) 


BY MR. HUNTER. 

Witness testified: 

I did not have any conversation with Mr. Holoday 
prior to the time we took over the Gage lease. I nego- 
tiated at one time through Mr. Holoday for the purchase 
of the estate’s interest in the property. That occurred 
approximately a month or so after I had been interested 
in the Gage lease. I did not notify the Keeler estate 
that I had purchased an interest in the Gage lease, unless 
it was incidentally in conversation about purchasing their 
interest in the well. It might be that the first notice that 
the estate had that J had any interest in the lease, was in 
my talk with Mr. Holoday. I do not recall that Mr. 
Holoday told me of the dispute between Gage and the 
estate as to the construction of the contract. The first 
intimation I recall of it was when the people who were 
taking the oil called attention to the fact that these letters 
were in existence. I do not recall Mr. Holoday calling 
that to my attention. 


Due exceptions were taken to the ruling of the Court. 
included herein all exhibits introduced in evidence before 
Honorable Hugh L. Dickson, Referee in Bankruptcy. 
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Thereupon on the 28th day of July, 1937, the time 
within which to serve and file a bill of exceptions was 
extended to and including August 20, 1937, by order of 
the Court upon stipulation of the parties in words and 
figures as follows: 


“1t_ IS HEREBY STIPDEATED AI Ghia 
by and between counsel for Clarence Ochs, Guy A. Kelley 
and P. L. Newcomb, the petitioners, and counsel for 
O. T. Gilbank and Hugo W. Romberg, the Committee- 
men of the Estate of Fred E. Keeler, a debtor, that 
subject to the approval and order of the Court, the time 
within which the petitioners herein may serve and file 
their proposed Bill of Exceptions herein is extended to 
and including August 20, 1937. 


DATED this 28th day of July, 1937. 


(Signed) Ben S. Hunter 
Attorney for O. T. Gilbank and Hugo W. Romberg, 


the Committeemen of the Estate of Fred E. 
Keeler, a debtor, 


458 South Spring Street, 
Los Angeles, California 
(Signed) John W. Carrigan 


Attorney for Clarence Ochs, Guy A. Kelley and 
P. L. Newcomb, the Petitioners. 


510 West Sixth Street, 
Los Angeles, California. 


i> SO ORDERED ths 29th day of Ji 1937, 


Win. Jennies 
United States District Judge 


Signing in the absence of Judge Cosgrave.” 
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By reason of Rule No. 11 of the United States Dis- 
trict Court for this Southern District of California the 
term of this Court is automatically extended to comprise 
a period of three calendar months beginning on the first 
Tuesday of the month in which a judgment is entered 
for the purpose of making and filing bills of exception 
and of making any and all motions necessary to be made 
within the term at which judgment is entered, thus ex- 
tending the term of this Court in the instant case to 
October 5, 1937. 


Forasmuch as the matters and things above set forth 
do not fully appear of record, the said petitioners tender 
and present the foregoing as their bill of exceptions in 
said cause and pray that the same may be approved, 
allowed and settled and made a part of the record in 
this case by this Court, pursuant to the law in such 
cases. 

Which is accordingly done this 17th day of August 
1937. 

Leon R. Yankwich 


Judge of the United States District Court for the 
Southern District of California, Central Division. 


For Judge Cosgrave who is out of the District 


[Endorsed]: Received copy of the within Proposed — 
Bill of Exceptions this 10th day of August, 1937. Ben S. 
Hunter Attorney for O. T. Gilbank and Hugo W. Rom- 
berg, Committeemen of*the Estate of Pred . Keeler va 
Debtor. 


Filed R. S. Zimmerman, Clerk at 52 min. past 2 o’clock 
Aug. 17, 1937 P. M. By M. J. Sommer, Deputy Clerk 
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INeTHE DIS@RIGH COURTSOF SiH Sei Wsikz 
STATES IN-AND FOR THES eR ir rray| 
DISTRICT OF "*CALIFPORNE® 
CENTRAL By 1STON: 


In the Matter of ) 
( In Bankruptcy 
mine. Knee. ) No. 23,666-C 
( PETITION 
AY Jey vicyeaes) JOE AURIETE AIL. 


TO THE UNITED STATES DISTRICT COURT 
IN AND FOR THE SOUTHERN DISTRICT 
OF CALIFORNIA, CENTRAL DIVISION AND 
TO HONORABLE GEORGE COSGRAVE, 
JUDGE THEREOF: 


Your petitioners, Clarence Ochs, Guy A. Kelley and 
P. L. Newcomb, in the above entitled cause, feeling 
aggrieved by the order rendered herein and entered on 
the 28th day of July, 1937, pray that an appeal may be 
allowed from said order to the United States Circuit 
Court of Appeals for the Ninth Circuit for the reasons 
specified in the Assignment of Errors which is filed here- 
with in order that the errors may be corrected, and 
petitioners further pray that a citation be issued, as by 


law provided, commanding the respondent to appear be- 
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fore said Circuit Court of Appeals and that an order 
be made fixing the amount of the cost bond which peti- 
tioners shall give and furnish upon said appeal and that 
a transcript of the record, proceedings and papers in 
this cause, duly authenticated, may be sent to said Circuit 


Court of Appeals. 


Dated this 17th day of August, 1937. 


John W. Carrigan 


Counsel for Clarence Ochs, Guy A. Kelley and 
P. L. Newcomb, Petitioners, 


510 West Sixth Street, Los Angeles, Calif. 


[Endorsed]: Filed R. 5S. Zimmerman Clerk 2:00 
o’clock Aug 17, 1937 P. M. By F. Betz, Deputy Clerk. 
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[TITLE oF CouRT AND CAUSE. ] 


ASSIGNDEENT OR ik @ikss: 


Come now Clarence Ochs, Guy A. Kelley and P. L. 
Newcomb, petitioners in the above entitled cause, by John 
W. Carrigan, their attorney, and file with their petition 
for appeal from the order made and entered in said 
cause upon the 28th day of July, 1937, confirming the 
order of Hon. Hugh L. Dickson, Referee in Bank- 
ruptcy, the assignment of errors upon which they will 
rely from the prosecution of said appeal to the United 
States Circuit Court of Appeals for the Ninth Circuit. 
as follows: 


18 
The Court erred in making that certain order deny- 
ing petition for review and confirming the order of 
ieewerce, fade ard entered on the ZSth day of fuily, 
1937, and reading as follows: 


i THE DISTRICT COURT V@E THE UNITED 
al AGES SOUTHERN, DISTRICT OF GALL 
FORNIA CENTRAL DIVISION. 


In the Matter of 


) In Bankruptcy 
MRED fee ELLER, ) 
) No. 23666-C 
a Debtor) 


ORDER IN RE PETITION FOR REVIEW FILED 
Ee CUANEN GE OCHS, GUA eee AND 
ie Le. NEWCOME-: 


The Petition for Review filed by Clarence Ochs, Guy 
A. Kelley and P. L. Newcomb to review the order made 
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by the Honorable Hugh L. Dickson upon the 9th day 
of April, 1937, came on regularly to be heard before 
this Court upon Monday, the 28th day of June, 1937, 
John W. Carrigan appearing in behalf of petitioners and 
Ben S. Hunter appearing in hehalf of O» T. Gilbenr 
and Hugo W. Romberg, the Committeemen of the Estate 
of Fred E. Keeler, a debtor, and the matter having been 
argued orally and at the request of the parties submitted 
on briefs, and briefs having been filed by the respective 
parties to this proceeding, and the Court having fully 
considered the oral arguments and the briefs filed and 
having reviewed the testimony, and it appearing there- 
from that the Findings of Fact made by the Honorable 
Hugh L. Dickson are correct and that his order made 
pursuant thereto is in accordance with the law, 

IT IS ORDERED that said Petition for Review be 
and the same hereby is denied and the decision rendered 
herein by the Honorable Hugh L. Dickson be and the 
same hereby is confirmed. 

IT IS FURTHER ORDERED that 0. T) Cil®ane 
and Hugo W. Romberg, as the Committeemen of the 
Estate of Fred E. Keeler, a debtor, recover from said 
petitioners their costs in this matter expended. 

Dated: July 28, 1937. 

Geo. Cosgrave 
Judge. 


Approved as to Form: 
John W. Carrigan 
Attorney for Petitioners 


Ben S. Hunter 
Attorney for Respondents.” 
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II. 


The Court erred in making said order for the reason 
that said conclusion of law, is not supported by and is 
contrary to the facts as established by the evidence. 


III. 

The Court erred in making and adopting its conclusion 
that the Findings of Fact made by the Honorable Hugh 
L. Dickson are correct, and that his order made pur- 
suant thereto is in accordance with the law; 


IV. , 
The Court erred as a matter of law in failing and 
refusing to find that the parties had themselves deter- 
mined their rights under said contract and placed their 
own interpretation thereon. 


V. 
The Court erred as a matter of law in failing and 
refusing to find what the parties intended the language 
to mean of Paragraph 2 of the Contract; 


AVAL 
The Court erred as a matter of law in failing and re- 
fusing to find what the parties understood the language 
i Miean of Paragraph 2 of the contract; 


ae 

The Court erred as a matter of law in failing and 
refusing to find that the Committeemen of the Estate 
of the debtor had acquiesced in the construction placed 
on the contract by the petitioners and their assignors; 

AOU, 

The Court erred as a matter of law in failing and 
refusing to find that when general and specific provisions 
of a contract deal with the same subject matter, the 
specific provisions, if inconsistent with the general pro- 
visions, are of controlling force; 


64 


IX. 

The Court erred as a matter of law in failing and 
refusing to find that the Committeemen of the Estate 
of the debtor are estopped to maintain a position incon- 
sistent with one in which they had acquiesced for a long 
period of time, and from which they had accepted benefits; 


X. 

The Court erred as a matter of law in failing and 
refusing to find that the paragraph number 4 of said 
contract entitled the petitioners to receive and retain sixty 
per cent of the net proceeds of all oil and gas produced, 
saved and sold from said premises; 


A. 

The Court erred as a matter of law in failing and 
refusing to find that the petitioners are entitled to sixty 
per cent of all the oil and gas produced, saved and sold 
from said premises; 

XII. 

The Court erred as a matter of law in finding and con- 
cluding that petitioners are entitled to sixty per cent of 
seventy-five per cent of all oil and gas produced, saved 
and sold from said premises. 


WHEREFORE, petitioners pray that said order may 
be reversed and for such other and further relief as to 
the Court may seem just and proper. 

Dated this 17th day of August, 1937. 

John W. Carrigan 
Counsel for Petitioners. 


[Endorsed]: Filed R. S. Zimmerman 41 min past 2:00 
o'clock Aug 17 1937 P. M. By M. J. Sommer Deputy 
Clerk. 
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[TirLe or Court AND CAUSE. | 


ORDER ALLOWING APPEAL AND FIXING 
AMOUNT OF COST BOND. 


Upon reading and filing the Assignment of Errors 
alleged by Clarence Ochs, Guy A. Kelley and P. L. New- 
comb, the petitioners, and upon reading and filing the 
petition of said Clarence Ochs, Guy A. Kelley and P. L. 
Newcomb, for an allowance of an appeal and for an 
order fixing the amount of the cost bond on appeal, and 


good cause appearing therefor 


IT IS ORDERED that an appeal by Clarence Ochs, 
Guy A. Kelley and P. L. Newcomb, be and the same is 
hereby allowed for the purpose of having and to have 
reviewed in the United States Circuit Court of Appeals 
for the Ninth Circuit, the order denying petition for 
review of the report of Hon. Hugh L. Dickson, Referee, 
and confirming said report heretofore made and entered 
in the above entitled cause on the 28th day of July, 1937, 
and that a duly authenticated transcript of the record of 
all proceedings and all evidence be transmitted forthwith 


to said Circuit Court of Appeals for such purpose. 


iis PURTHER ORDERED that sad ‘Glarence 
Ochs, Guy A. Kelley and P. L. Newcomb shall file with 
the Clerk of this Court, a good and sufficient bond to be 
approved by this Court in the sum of $250, conditioned 
moat it said Clarence Ochs, Guy A. Kelley and P. L. 
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Newcomb shall prosecute their appeal to effect and shall 
answer all damages for costs in the event they fail to 
make good their appeal, then the obligation of said bond 


shall be void, otherwise to remain in full force and effect. 


Dated this 17 day of August 1937. 


Leon R. Yankwich 
Judge. 


For Judge Cosgrave who 1s out of the District. 


[Endorsed]: Filed R. S. Zimmerman Clerk 41 min. 
past 2:00 o’clock Aug 17 1937 P.M. By M. J. Sommer, 
Deputy Clerk. 


67 
[TirLeE oF CourRT AND CAUSE. ] 


STIPULATION FOR AGOSTS ON Eee 


CLARENCE, OCEiS, Gill Y A. Kile ee Gea: 
NEWCOMB having filed a petition for appeal to the 
United States Circuit Court of Appeals for the Ninth 
Circuit from the Order of the United States District 
Court for the Southern District of California, Central 
Division, dated July 28, 1937, that the Petition to Review 
filed, of the order made by Honorable Hugh L. Dickson 
on the 9th day of April, 1937, be denied; 

NOW, THEREFORE, the FIDELITY AND DE- 
Oo COMPANY OF MARYLAND) = corporation of 
the State of Maryland, authorized to do a general surety 
business, as Surety, hereby undertakes in the sum of Two 
Hundred Fifty and No/100 - - ($250.00) Dollars, and 
promises on the part of the said Clarence Ochs, Guy A. 
Kelley and P. L. Newcomb, that they will prosecute their 
appeal to effect; and that they will pay all costs and 
damages which may be awarded against them, or any 
of them, on the appeal, or on the dismissal thereof; and 
that the undersigned Surety further consents that in case 
of detault or contumacy on the part of the said Clarence 
Ochs, Guy A. Kelley and P. L. Newcomb, execution to 
the amount named in this stipulation may issue against 
the goods; chattels and lands of the undersigned. 


Signed, sealed and dated this 13th day of August, 1937. 
FIDELITY AND DEPOSIT COMPANY OF 
MARYLAND 
[ Seal ] By W. H. Cantwell 
W. H. Cantwell — Attorney in Fact 
Attest S. M. Smith 
S. M. Smith—Agent 


68 


STATE OF CALIFORNIA ) 
Jussi 
COUNTY OF LOS. AeSers )) 

On this 13th day of August, 1937, before me Theresa 
Fitzgibbons, a Notary Public, in and for the County and 
State aforesaid, duly commissioned and sworn, personally 
appeared W. H. Cantwell and S. M. Smith known to 
me to be the persons whose names are subscribed to the 
foregoing instrument as the Attorney-in-Fact and Agent 
respectively of the Fidelity and Deposit Company of 
Maryland, and acknowledged to me that they subscribed 
the name of Fidelity and Deposit Company of Maryland 
thereto as Principal and their own names as Attorney-in- 
Fact and Agent, respectively. 

[Seal ] Theresa Fitzgibbons 
Notary Public in and for the State of California, 
County of Los Angeles. 


My Commission Expires May 3, 1938 


Examined and recommended for approval as provided 
in Rule 28 
John W. Carrigan 
Attorney 


Approved this 17th Day of August, 1937. 


Leon R. Yankwich, 
District Judge 


[Endorsed]: Filed R. S. Zimmerman Clerk at 42 min 
past 2 o’clock Aug. 17, 1937 P. M. By M. J. Sommer, 
Deputy Clerk 
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[TirLe oF CourT AND CAUSE. | 


PRAGA 


To R. S. ZIMMERMAN, Clerk of the United States 
District Court, In and for the Southern District of 
California, Central Division: 


You will please prepare and transmit to the Clerk of 
the United States Circuit Court of Appeals for the Ninth 
Circuit duly authenticated copies of the following docu- 
ments: 


1. All docket entries of proceedings before the Court, 
including all Courts order on the petition of Clarence 
Ochs, Guy A. Kelley and P. L. Newcomb, to review the 
order of the Honorable Hugh L. Dickson, Referee in 
Bankruptcy ; 


2. Petition of O. T. Gilbank and Hugo W. Romberg 
for order to show cause by the Honorable Hugh L. 


Dickson, Referee in Bankruptcy, in re: Huntington Beach 
Well; 


3. Order to show cause directed to Clarence Ochs, 
Guy A. Kelley and P. L. Newcomb re: Huntington Beach 
Well, issued by Hon. Hugh L. Dickson, Referee in 
Bankruptcy, the 16th day of March, 1937; 

4. All exhibits introduced in evidence by Clarence 
Ochs, Guy A. Kelley and P. L. Newcomb, and filed by 
the Honorable Hugh L. Dickson, upon hearing to show 
cause; 

5. Order directing Clarence Ochs, Guy A. Kelley and 
P. L. Newcomb to account re: Huntington Beach Well, 
signed by Hugh L. Dickson, Referee in Bankruptcy, the 
Oth day of April, 1937. 


6. Petition to review Referee’s order; 
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7. Certificate on Review of Hugh L. Dickson, Referee 
in Bankruptcy, June 9, 1937. 


8. Supplemental certificate on review of Hugh L. 
Dickson, Referee in Bankruptcy, dated June 11, 1937; 


9. Agreement, dated November 6, 1935, between Hugo 
W. Romberg and O. T. Gilbank, as Committeemen of 
the Estate of Fred E. Keeler, a Debtor, and Arthur G. 
Gage; 

10. Minute order re: Judge Cosgrave, July 19, 1937; 

11. Order of Judge Cosgrave of July 28, 1937; 

12. Stipulation to settle and allow bill of exceptions; 

13. Bull of Exceptions; 

14. Petition for Appeal; 

15. Assignment of Errors; 

16. Order allowing appeal and fixing amount of bond; 

17. Bond on appeal; 

18. Citation on appeal; 

19. Praecipe for transcript of record; 

20. Clerk’s certificate. 

Dated: This 17th day of August, 1937. 

John W. Carrigan 


Counsel for Petitioners, 
510 West Sixth Street, Los Angeles, California. 


[Endorsed]: Service of the Above Praecipe and re- 
ceipt of a copy thereof is hereby accepted and acknowl- 
edged this 17th day of August, 1937. Ben S. Hunter 
five Beng S, Hunter, Jr., Counsel for Respondents O. T. 
Gilbank and Hugo O. Romberg as Committeemen of the 
Estate of Fred E. Keeler, a Debtor. 


Filed R. S. Zimmerman, Clerk at 43 min. past 2 o’clock 
Aug. 17, 1937 P. M. By M. J. Sommer, Deputy Clerk. 
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[TITLE OF CouRT AND CAUSE. | 


CLERKS CERT Tie aii 


I, R. S. Zimmerman, clerk of the United States District 
Court for the Southern District of California, do hereby 
certify the foregoing volume containing 70 pages, num- 
bered from 1 to 7O inclusive, to be the Transcript of 
Record on Appeal in the above entitled cause, as printed 
by the appellants, and presented to me for comparison and 
certification, and that the same has been compared and 
corrected by me and contains a full, true and correct copy 


of the citation; statement of docket entries; referee’s cer- 


tificate on review; referee’s supplemental certificate on 
review; order of July 19, 1937; order of July 28, 1937 
in re petition for review; stipulation; bill of exceptions; 
petition for appeal; assignment of errors; order allow- 


ing appeal; stipulation for costs on appeal, and praecipe. 


I DO FURTHER CERTIFY that the amount paid for 
printing the foregoing record on appeal is $ and 
that said amount has been paid the printer by the appellants 
herein and a receipted bill is herewith enclosed, also that 
the fees of the Clerk for comparing, correcting and certi- 
fying the foregoing Record on Appeal amount to................ 
and that said amount has been paid me by the appellants 


herein. 


qe 


IN TESTIMONY WHEREOF, I have hereunto set my 
hand and affixed the Seal of the District Court of the 
United States of America, in and for the Southern 
District of California, Central Division, this................ 
day of September, in the year of Our Lord One 
Thousand Nine Hundred and Thirty-seven and of our 


Independence the One Hundred and Sixty-second. 


R. S. ZIMMERMAN, 


Clerk of the District Court of the 
United States of America, in 
and for the Southern District 
Or Caliiomoua 


By 
Deputy. 


